
University of California, Los Angeles

The 

Medical Incapacity Hold

San Gabriel Valley 

Fiduciary Roundtable

June 2018

Erick H. Cheung, MD
Medical Director, UCLA Psychiatric Emergency Services

Associate Medical Director & Chief Quality Officer

Resnick Neuropsychiatric Hospital

Assistant Professor, David Geffen School of Medicine



Objectives

• Debate the complex ethical, legal, and risk 
elements related to medically incapacitated 
patients who attempt to leave the hospital despite 
the potential for serious harm.

• Evaluate provider/institution options for 
responding in such clinical scenarios; including 
policies that establish a Medical Incapacity Hold 
and the potential applicability to the attendees’ 
own institution.





Cindy is a 50 year old female with no 

past psychiatric history.  

She had a surgical resection 

of a brain tumor last night. 



Cindy wakes severely confused and scared.  She is 
perplexed about her head dressing and all the wires and 
tubes connected to her body.  She says frantically to the 
nurse:  

“Why am I here?  
Who are you?

Let me go, I have to go to work…
I think I am late”  

The nurse temporarily re-directs the patient, but one hour 
later she insists on leaving.  

The primary physician is paged to see Cindy.



Cindy has post-operative delirium. 

She lacks understanding of her brain 

surgery, and the risks of leaving.

Cindy would likely suffer severe medical 

complications if she left. 

She starts walking towards the elevator.

Staff recognize the serious risk and agree she must be 

kept from eloping. But, they are unsure whether it is legal 

to detain the patient against her will…



Problem Statement

Patients who lack decisional capacity due to a medical 

illness may attempt to leave the hospital, thereby declining 

care, despite grave risk to themselves.  

It is not clear what is the best legal and/or clinical 

mechanism to detain such patients.

Can the “medically incapacitated” patient 

be detained in the hospital against her will?



Background / Literature

• Remarkably sparse! 

• Byatt et al (2006 Psychosomatics): Involuntary 

Hospitalization of medical patients who lack decisional 

capacity: an unresolved issue 

– Case report cognitive disorder / dementia + delirium, lack of capacity, 

wanted to leave, did not meet civil commitment criteria, police would 

not restrain.

• Mossman (2013 Current Psychiatry): Psychiatric Holds for 

non-psychiatric patients

– It is tempting, if the only tool you have is a hammer to treat everything 

as if it were a nail (A. Maslow).  Q: What should happen if a gravely ill 

patient lacks capacity to refuse treatment?  A: Consult with the hospital 

attorney about the facility’s policies



Critical decisions are contingent on 

evaluation of capacity

1. Patients with capacity may leave the hospital against 
medical advice (AMA). 

– Protected by common law, “right to self determination”

2. Not clear what to do with patients who do not have 
capacity

– Commonly due to severe cognitive impairment or delirium 
often due to TBI, stroke, seizure, infection, cancer…

– Up to 40% of inpatients may demonstrate compromised 
decisional capacity

– Unclear what proportion may attempt to leave the hospital 

– UCLA hospital data (roughly 2+ pts / month)



No clear protocol for the patient who 

lacks capacity

• When the patient is medically incapacitated 

but attempts to leave despite grave risk, the 

physician has three options:

1) Allow discharge AMA

2) Request that a psychiatrist place an involuntary 

psychiatric hold (IPH), if such a resource is 

available 

3) Order staff to just “detain the patient”



Discharge AMA for the medically 

incapacitated patient?

• No

• Most providers don’t want to do this

• Ethically wrong – duty to protect patients from 

harm, duty to act in patient’s best interest

• Legally risky – negligence / malpractice, 

wrongful death



Psychiatric evaluations for medically 

incapacitated patients

• Physicians often call upon Psychiatry Consultants to 

evaluate and place an IPH

• All states have civil commitment laws for involuntarily 

detaining patients who are a danger to self or others (or 

gravely disabled) due to a mental illness*

• Few states have a law that addresses detainment of 

medically incapacitated patients (Virginia has a medical 

temporary detention order)

• Psychiatrists don’t want to use civil commitment laws 

for these patients – it’s not appropriate



Reasons CA WIC 5150 laws 

are not appropriate

• The legal criteria for a psychiatric hold are not met

• The patient does not need a psychiatric hospitalization 

• Psychiatric holds are time limited and involve judicial 

proceedings (administrative / court expense)

• Psychiatric holds do not authorize medical evaluation or 

treatment without consent 

• Discharge planning options can be negatively impacted by 

the presence of a psychiatric hold 

• Medical conservatorship applications may be complicated 

by the presence of a psychiatric hold 



Can physicians just “order” the patient 

to be detained?

In our experience:

• Risk of false imprisonment, no legal basis for detaining such 

patients

• Security won’t do it

• Physicians won’t do it

• Sitters would probably do it, but they don’t know any better

• Nursing won’t let you do it, even if you try

• What is considered the standard of practice for detaining an 

incapacitated patient?

• Bottom Line: Need a hospital policy to address the involuntary 

hospitalization of medically incapacitated patients



UCLA’s Policy development

• One year process 

• 770 Med/Surg beds, 2 hospitals

• Reviewed security intervention log (2015): 24 “walk away” 

• Reviewed data on 5150s in Med Center to generate estimate 

% of cases that would qualify for MIH

• Multiple specialties and departments involved:

Psychiatry

Legal

Risk Management

Internal Medicine

Nursing Directors

Security

• UCLA Policy Review Committee, Senior Leadership Review, 

CEO

Chief Medical Officers

Patient’s Rights Office

Neurology

Ethics

IT Build team 



Summary of Legal Risks

1. Elopement or AMA - Risk of medical 

malpractice, negligence, wrongful death 

2. 5150 - Risk of voided immunity and false 

imprisonment, loss of LPS designation

3. “Doctors Order” - Risk of false imprisonment 

– individual provider bears the risk

4. MIH policy - Risk of false imprisonment –

institution bears the risk 



Involuntary Psychiatric Holds at UCLA 

(pre-MIH)

Appropriate 

IPH

78%

Inappropriat

e IPH

18%

Reviewer 

Disagreement

4%

n=81



Inappropriate Psychiatric Holds

Conditions Involved (pre-MIH)

LPS holds that did not meet criteria for a mental disorder 

as determined by 2 independent psychiatrist review 



UCLA’s MIH Policy

• Critical components to address in policy and 

provider education:

– When to use 5150 vs. MIH vs. AMA

– Clear criteria and procedures for the use and 

discontinuation of MIH

– Procedures that uphold patients’ rights

– Documentation standards



What is a 

“Medical Incapacity Hold” (MIH)?

A Medical Incapacity Hold is a physician order which permits the 

involuntary detainment of a patient in RRMC or SMH who meets all of 

the following criteria:

1) The patient does not have capacity to understand the risks of 

leaving the hospital and declining care 

2) The patient is making attempts or threats to leave the hospital, 

which place him/her at grave risk for physical harm, disability or 

death

3) The patient is not on a psychiatric hold

Reference: UCLA HS 1491

“Physician” refers to the physician or his/her designee 

(i.e.  house officer, nurse practitioner, physician assistant)



How does a MIH differ from a psychiatric 

hold (“5150”)? 

A psychiatric hold (also known as a “5150 Hold” or a “72 hour 

hold”) permits an “LPS certified” health professional to 

involuntarily detain a patient who meets the following criteria:

1. He/she poses a danger to self (DTS), a danger to others 

(DTO), or is gravely disabled (GD).

2. The danger or grave disability is a direct result of a 

“mental disorder” (not a medical disorder)

Reference: CA Welfare and Institutions Code 5150 et seq

LPS: the acronym for Lanterman-Petris-Short Act, also known as WIC 5150

Grave Disability is defined as the inability to provide for one’s food, clothing, or shelter.



Who can place an MIH?

Any UCLA physician who is treating a patient in RRMC 

or SMH can place a MIH, by writing an order in 

CareConnect. 

A Psychiatric Hold can only be placed by LPS-certified 

providers. 



How long does a MIH last?

A MIH lasts for a maximum of 24 hours.  It may be renewed if 

the patient continues to lack capacity and continues to meet the 

criteria previously cited.  

In cases where the patient is on a MIH for greater than 96 

hours, the medical team should consult with a second physician 

to assess the appropriate use of MIH, and at any other point 

that the treatment team believes is clinically appropriate.



Clinical Tip:

The Medical Incapacity 

Hold Policy contains a 

useful decision-support 

flowchart.



Does a patient on a MIH have rights?

Yes. The MIH only limits the ability of the patient to leave the 

hospital, and otherwise does not impact any other patient rights 

(such as use of phone, access to personal belongings, right to have 

visitors, etc…)

All patients who are placed on a MIH should be provided with the 

contact information for the UCLA Office of the Patient 

Experience.  The patient may object to the hold by filing a 

hospital grievance, and/or a complaint with the California 

Department of Public Health or The Joint Commission.



Does a MIH allow physicians to treat a patient 

without consent?

No.  The MIH policy does not authorize medical or surgical 

treatment of any kind. The MIH only permits security and 

hospital staff to detain a patient if he/she attempts to leave the 

hospital.

Medical or psychiatric treatment without the patient’s consent is 

addressed in separate health policies and California laws (see 

chart on next slide).



Involuntary Medical or Psychiatric Treatment:

Health system policies and California laws

Treatment or Action Without 

Consent from the Patient 
Policy / California Law*

Acute agitation or violence HS 1321 “Restraints” 

HS 8110 “Abusive or Combative Person” 

Surrogate decision makers HS 1346 and 1347 “Consent” Policies 

Emergency medical treatment Consent Policy HS 1346

CA Business and Professions Code 2397 

Court Order for medical treatment CA Probate Code 3200 & 3208

Involuntary psychiatric treatment CA Welfare and Institutions Code 5150 & 5332 

Probate conservatorship CA Probate Code 1800 & 2350-2360 

LPS conservatorship CA Welfare and Institutions Code 5008 & 5350

*This list is not intended to be exhaustive of all CA laws / code relevant to the situations above.  Contact the 
UCLA Departments of Legal Affairs or Risk Management for any specific questions related to the applicable 
laws or health system policies.



Can a surrogate decision maker authorize a 

MIH?

Yes.  If the patient has a surrogate decision maker, efforts 

should be made to obtain and document consent from the 

surrogate decision maker for the MIH Order

REFERENCE: HS 1347 “Who May Give Informed Consent”



What should be documented when a patient is 

placed on a MIH?

Physician, nursing, and interdisciplinary documentation of the plan of 

care should include a description of:

• The evidence that the patient lacks capacity regarding the decision

• The clinical circumstances and anticipated outcomes (describe the clear 

and grave risk of harm, death, disability if the patient leaves the hospital)

• The patient’s efforts or statements of wanting to leave and decline care

• Reasonable alternatives to discharge that were offered

• Any actions take by the treating physician (i.e. consults, restraints, etc…)

• Surrogate decision maker or legal authority who provided consent to 

detain, if any

• Consultation with ethics or chief medical officer for patients requiring a 

medical incapacity hold for greater than 72 hours



When should a MIH 

be discontinued?

The Medical Incapacity Hold should be discontinued when 

the patient no longer meets the criteria as stated previously, 

and/or specifically in the following circumstances:

• If the patient regains capacity 

• If the patient continues to lack capacity but is deemed 

clinically appropriate for discharge

• If the patient has a surrogate decision maker (in 

accordance with HS 1347) who chooses to remove the 

patient from the medical center



Outcomes



Institutional interests in MIH 

policy development

• West LA VA

• San Diego 

• Antelope Valley 

• Loma Linda

• Cedars Sinai

• Stanford

• Sutter Health

• Harbor



LPS Holds at UCLA RR Hospital 

(post-MIH)

Appropriate 

IPH

88%

Inappropriate 

IPH

4%

Unsure

1%

Reviewer 

Disagreement

7%



MIH Orders at UCLA

Appropriate 

MIH

73%

Inappropriate 

MIH

3%

Unsure

3%

Reviewer 

Disagreement

21%

n=84 



Patients placed on MIH

Conditions Involved

MIH n=51



MIH outcomes at UCLA

•Mean MIH duration: 4.3 days (0.0-17.7 

days)

•Psychiatry consulted in 78.6% of cases

•Ethics consulted in 18.6% of cases



Discussion / Debate

1. Successful design and implementation of MIH, 1 year data 
demonstrate overall appropriate use 

2. How to classify or handle specific diagnostic in-
betweeners:
– Dementia

– Substance intoxication or withdrawal

3. The definition of “mental illness” vs. “medical illness” 
– A distinction without validity?

– Legal paradigm (civil rights, free from unlawful restraint) vs. 
medical/ethics paradigm (safety / paternalism / duty to protect)

4. Intersection with AB1971 Santiago - CA Bill to extend 
definition of grave disability


